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rion Scot, one of the three ſurviving children 
the deceaſed Robert Scot merchant in Glaſcow ; 


T O 


PETITION of Jobs Watſon of Muir- 
ouſe. 


{aid Robert Scot and Agnes Stark, the reſpon- 
dent's father and mother, there 1s provided. to the 
children of the marriage L. 8000 Scots; and cer- 


tenements in Glaſgow were diſponed in ſecurity 
3 


n his father's death, made up titles to the above- men- 
ed tenements, as heir to his father, without paying 


eſe ſubjects. 


der to do ſome juſtice to his brother and his other 
rs, who: had been intants at his father's death, and 


Y contract of marriage, of this date, between the. July ;. 


obert Scot died in 1727, and left two ſons, viz. An- 
and Robert, and five daughters, wiz. Margaret, Janet, . 
7, Jean, and the reſpondent. Andrew, the eldeſt ſon, 


regard to the-intereſt which his brother or ſiſters had | 


adrew, being unlickily engaged as cautioner for a re- 
dn, failed in his circumſtances about. the end of the 
1740. At that time his ſiſter Jean was married; bur 


A Who 


1705. . 
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who had nothing to truſt to but the proviſions in the con- 
April 12, tract of marriage, he, of this date, diſponed ſuch of the 
1749 above-mentioned tenements (as he had not ſold) to Robert 
his brother, and Mary, Margaret, Janet, and the reſpon- 
dent, four of his ſiſters, for ſecurity to them, their hei-s 
or aſſignies, of the ſum of 1000 merks to his brother ad 
600 merks to each of theſe four ſiſters, all bearing La. 
rent from Lammas 1740. Upon this diſpoſition integ- 
ment was taken on the 2d June 1740. Your Lordſhips 
ſee this diſpoſition was but a ſmall reparation for tlie loſs 
of the ſums contained in the contract of marriage. 
July 22. Of this date the petitioner, Mr Watſon, as a creditor 
174% of Andrew Scot's, led an . adjudication of thoſe te- 
nements, and, after taking the other neceſſary ſteps, 
brought a proceſs of ranking and ale of Andrew's ſub- 
jects. | 
In the beginning of this proceſs, Robert Scot and his 
four liſters compeared, and produced, as their intereſt, the 
above-mentioned diſpoſition in ſecurity ; and, upon their 
pleading, That this diſpoſition was ſupported by the con- 
tract of marriage, they were found preferable to the ad- 
judgers; I/, By ſeveral interlocutors of the Lord juſtice- 
| Clerk Ordinary ; and -thereafter by a final judgment of the 
Court, on the 13th June 1760. After this the decreet of 
ranking went out, and the ſubjects were diſpoſed of at a ju- 
dicial ſale. 
Before this time, Robert, and three of the four ſiſters, 
as well as the children they had left, had died. The pe- 
ES. titioner, Mr Watſon, who had all along diſputed every 
point, and neglected nothing to get the better of the con- 
5 tract of marriage and the diſpoſition, being adviſed, that 
the ſhares of the perſons deceaſed, after their iſſue had 
failed, fell to Andrew Scot, the only ſurviving brother, 
his debtor, he charged Andrew to enter her in f. . 
his 


3 


his brother and ſiſters, and led an l of their 
intereſts in the tenements, of date 16th December 1761. 
The petitioner produced this adjudication, with an 
arreſtment which he had uſed in the hands of the fuc- 
tor, of ſuch ſums as Andrew {hould be intitled to draw 
from him as heir to his brother and ſiſters; and as the o- 
ther creditors were not, (agreeable to the ordinary form), 
allowed to ſee this new intereſt produced for Mr 
Watſon ; ſo no oppoſition was made, and he obtained, 
from the Lord Ordinary, the two interlocutors mentioned 
in the fourth page of the petition, by which your Lord- 
{hips will obſerve Mr Watſon is found intitled to draw 
not only the deceaſed childrens parts of the principal 
ſums in the diſpoſition in ſecurity, in which their brother 
Andrew ſucceeded to them, but alſo the annualrents 
thereof, which had become due to them before their death, 
which doubtleſs belonged to the reſpondent, and the chil- 
drens other neareſt of kin, and not to Andrew the heir. 
Jean Scot, the only ſurviving fiſter, beſide the reſpon- 
dent, having obtained a decreet of the bailies of Glaſgow, 
againſt Andrew, for himſelf, and as repreſenting his fa- 
ther, for her ſhare of the proviſion in the contract of mar- 
riage, had likewiſe charged him to enter heir in ſpecial to 
his deceaſed brother and ſiſters, and had obtained an 


adjudication againſt him, of this date, viz. eight months Aug. 1. 
after the date of the adjudication led by the petitioner ; 1762. 


ſhe, on that ground, repreſented againſt the interlocutor 
preferring Mr Watſon, and craved to be ranked par: paſſu 
with him, as her adjudication was within year and day of 
his; and this queſtion depends at preſent before the Lord 

Ordinary. | 
William Wilſon writer to the ſignet, the reſpondent's 
agent, had been at the whole expence, and had advanced 
whatever was neceſſary in the proceſs for aſcertaining the 
preference of Robert Scot, and the four ſiſters, upon the 
diſfoſition 
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cout by the petitioner. 
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diſpoſition in ſecurity granted by Andrew, and. kept pol. 
ſeſſion of the writings to inſure his indemnification, T. 
reſpondent, therefore, offered another repreſentation : 
the Lord Ordinary againſt the interlocutor preferrin, 
Mr Watſon, ſetting forth, That as ihe and her agent has 
been at the whole expence of ſupporting the diſpoſition i; 
{ecurity, upon which. Mr Watſon founded his claim, tha 
therefore, ſhe was intitled to be preferred upon the ſim; 
to be drawn by ham, for a proportional part of that e. 
Pence. 

Upon adviſing anſwers, given in for the petitioner, and 
replies for the reſpondent, the Lord Ordinary, of this date, 
pronounced the following 1nterlocutor: * Having con- 
fidered this repreſentation, with the anſwers thereto for 
„Mr. Watſon of Muirhouſe, and replies for the repre- 
ſenter, finds, That the ſhares of the wadſet- rights, for 
payment whereof Robert, Margaret, Janet, and Mary 
Scots ſtand ſeverally preferred by the decreet of ranking, 
fall to be burdened with a juft and rateable proportion 
of the expences diſburſed, in ſupporting and rendering 
effectual that right, the ſame being the common interei 
produced in the ranking for them and the repreſenter, 

in virtue whereof they and the obtained their ſaid ſeveral 
preferences therein.“ | 

Mr Watſon, who-has, from the beginning, ſhown a re{c- 
lution of contending every point to the laſt, has reclaimed 
to your Lordſhips againſt this interlocutor. Theſe an{wers 
are humbly offered on the part of Marion Scot, to his pe- 
tition. | 

The reſpondent ſhall, in the firft place, ſhow. your Lord 
ſhips the foundation of her claim, and ſhall thereafter en- 
deavour to obviate the objections which have been throw! 


40 


Before entering upon the argument, fhe will beg leave 
to obſerve to your- Lordſhips, "That Mr Watſon is not th: 


only 
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only ſufferer by her claim: She only demands from him 
ſuch a proportion of the expence laid out by her, as ſhall 
anſwer to the ſum which he ſhall be found intitled to 
draw : The reſpondent herſelf will pay that part of the ex- 
nce which anſwers to her ſhare of the wadſet-right, and 
her fiſter Jean will be liable for that proportion which 
ſhall correſpond to what the 1s intitled to by her adjudica- 
tion, led within year and day of Mr Watſon's. 

It would be unneceſſary for the reſpondent to take up 
your Lordſhips time in proving, that her claim is equi- 
table; that is, admitted by the petitioner himſelf, and in- 
deed is not poſſible to be denied. He owes the very title 
upon which he now claims, to the trifling expence 
of which the reſpondent deſires to be indemnified : And 
he does not pretend, that the reſpondent was guilty of any 
extravagance in the management of this affair. He can- 
not deny, that if {he had neglected it, he muſt have laid out 
the ſame expence himſelf, or have loſt his claim; and there- 
fore that the reſpondent, by aſcertaining the preference 
upon this diſpoſition in ſecurity, has really put fo much 
money into his pocket; beſides, at the ſame time, ſaving 
him the anxiety and trouble of a law-ſuit. 

The reſpondent's claim being ſo evidently equitable in 
the higheſt degree, it is not doubted, even if it was not 
ſupported by precedent and authority, and if the peti- 
tioner's doctrine had been followed by deciſions, that your 
Lordſhips, as a ſupreme Court, would never allow ſuch an 
iniquitous rule to prevail, but would take the firſt oppor- 
tunity of remedying ſuch a defect in our law. But the 
reſpondent ' has not this point to ſtruggle; her plea, the 
apprehends, 1s ſupported by law as well as by reaſon. 

The reſpondent's claim is founded upon theſe two ſelf- 
evident principles, Iniquum eſſe alterum, cum alterius jaclura, 
lecupletrorem fieri; and, That every man ought to be in- 


demnified 
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damnified of that expence by which totzs rei canſa ſalva 
acta eſt. | 

it will not be denied, that, in general, thofe two prin. 
ciples are well founded. The reſpondent, in order to al- 
certain her claim in law, ſhall conſider what weight has 
been given to theſe rules in the particular caſes where, 
from the circumſtances, exceptions might ſeem to ariſe to 
the general doctrine laid down by the above maxims; and 
in conſidering ſuch caſes, anſwers will naturally occur to 
ſeveral of the defences which have been pleaded by Mr 
Watſon. 

This principle Nemo locupletior fieri, &c. (which mightin- 
deed almoſt paſs for a definition of the conſequence of juſtice 
itſelf), by moſt authors is thought to be liable to no ex- 
ception. Lord Stair ſays, This remuneration is a moſt 
natural obligation; and therefore this is a common 
exception in all poſitive laws, that every one ſhould be 
liable in quantum locupletior factus fit. 

The firſt exception that ſeems to occur to this doctrine 
is, when it appears that the perſon: who claims to be in- 
demnified, laid out] the expence entirely with a view to 
his own profit and without any intention of. beſtowing a 
benefit upon the perſon from whom he claims the recom- 
pence; and, in this caſe, it may be anſwered by the defender: 
As you had only your own advantage in view, you cer- 
tainly had no claim againſt me. If you have ſucceeded in 
your plea, you have got your end; if you have failed, 
you have judged ill in not foreſeeing the conſequences, 
and mult take better care in time to come. 

This objection is pleaded by the petitioner, but the e- 
quity of the general rule, Nemo locupletior, &c. is ſo ſtrong, 
that the intention of the party who has ſuffered is not at 
all conſidered. The fact is enough for him, that another 
perſon has gained by his loſs, It is laid down exprets|y 
by Voet, lib. 3. tit. 5. 13. That © Oi quis aliena negotis 
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10 geſſeril tanguam ſua, condictio indebiti datur,” By our law 
chis has been decided in many different caſes: In the re- 
markable caſe 2d july 1725, Campbell contra the creditors. 
of the equivalent, mentioned in the Dictionary under the 
title preſumption ; and in the caſe, zoth July 1715, credi- 
tors of Calderwood contra Borthwick, collected by Mr Bruce, 
„ where one, of many creditors purſuing the common debt- 
J or's relict, as having got a diſpoſition from her buſ- 
band in truſt for payment of his debts, and recovering 
ſentence againſt her, but nothing thereon being extract- 
ed, and the other creditors thereafter compearing, the 
« the ſaid firſt creditor was found preferable for his ex- 
* pences, to be paid out of the firſt and readieſt of the 
« ſubject.” Twenty authorities might be cited by the rei- 
pondent to the ſame purpoſe; but it would be improper to 
take up the tune of the Court in proving a point fo eſta- 
bliſhed. 

The next caſe which falls to be examined, in conſider- 
ing the general rule, Nemo locupletior, &c. is where A lays 
out expence with a view of procuring advantage to B. but, 
in the end, it appears that C. is the true proprietor of the 
ſubject or right aſcertained by A.; and whether, in ſuch a 
caſe, A. is intitled to a claim of recompence from C. who 
may ſay, that the favour was intended for another, and 
that therefore nothing can be claimed from him. 

This caſe applies to the reſpondent's ſituation, as well as 
the laſt. As ſhe was partly following out her own right, 
ſhe was likewiſe in part aſcertaining the claim of her bro- 
ther and three ſiſters, or thoſe who might be their heirs, 
which ſhe had not law enough to know. Mr Watſon has 
now come in their place; and beeauſe his benefit was not 
originally intended, refuſes indemnification to the reſpond- 
ent. | | | 

In this caſe, as in the former, it is eſtabliſhed by nu- 
merous authorities, that the equity of the general rule 

prevails; 


[1 
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prevails; and that the intention of the perſon who has 
ſuffered the loſs, is not to come into conſideration, nor to 
deprive him of his juſt recompence. Voet ſays, 5. 3. fit. 6. 
\ 12. © Quidenim ſi ſe Tun negotia gerere arbitretur, cum ea 
non Titu fed Mevu eſſeut? adver, 2 Mevinm hoc ca 1 effi 
caciter ag! reſponſum eſt ; l. item, Cc. 5 1.1, Si pupilli, 
6 FS, oc. Titii, 8 F. h. t ; arg, l. 29. ff comm. divid.; |. 
* Duc utiliter, 45 F. ut. F. H. t. 

But ſo far is there from being any doubt, that a recom- 
pence is due in the caſes above mentioned, (the ſtrength of 
the equitable obligation is 10 great that one man ſhould 
not ſuffer for the advantage of another), that it is agreed up- 
on, and laid down by all lawyers, and followed by our 
deciſions, that if A lays out money with a view to the ad- 
vantage of B. even although B. diſapprove of the expence 
and abſolutely countermand it, yet it the matter turns 
out proſperouſly, and 5. in reality receives advantage 
from it, his diſapprobation will not ſtand him in ſtead, 
but he will be obliged to refund to A. the expence which 
he has laid out, if it does not exceed the advantage 
which accrues to B. from the aſcertaining of his right. 
Voet lays down this as according to equity, b. 3. lit. 5. 
$ 11.3 and in a deciſion mentioned by Lord Stair, 
6th January 1675, Forbes contra Roſs and Paterſon ; | 
where three perſons having a joint-right to a mill, at firſt 
concurred in a declarator of thirlage. Two of them having 
afterwards diſclaimed the proceſs, the third carried it on, 
and obtained decreet of declarator. Notwithſtanding of 
the diſclamation, he was found, by the Court, intitled to 
recover from the other two their proportion of the expen- 
ces to the end of the plea. 
| Were it neceſſary for the reſpondent's cauſe, or did it 
apply immediately to the preſent caſe, your Lordſhips 
know it might be obſerved, that even he who poſſeſſes the 
ſubject of another in mala fide, 15 intitled to n- 
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tion for ſuch reparations as have turned out really profi- 


table to the verus dominut. It appears, therefore, that the 
principle, Nemo locupletior, &c. is ſo ſtrongly founded in 
juſtice, that no circumſtance, not the want of intention of 


benefiting the perſon from whom the recompence is claim- 
ed, not his abſolute diſapprobation, nor even the mala ji- 
des of him who has laid out the expence, is ſuſlicient to 
deprive this rule of its efiect. 

The juſtice and neceſſity of the above mentioned prin- 
ciple appears, if poſſible, ſtill in a ſtronger light, when 
by the expence which has been laid out, totzus re: cauſa 


alva fafta elf, Where a perſon owes not only the meli- 


oration of a ſubject to another, but even the very exiſtence 
of it, it appears unnatural, in the higheſt degree. It is in 
ſome meaſure like a child refulmg aliment to his parent, 
to deny, that he who has created the ſubject to him, 


E {hould have a claim againſt it for the money which he 
has laid out; and accordingly, it is believed, that it ne- 
ver was before diſputed, that, in ſuch a caſe, indemnifi- 
cation and retention ſhould be allowed to the perſon who 


had laid out the expence. 
The reſpondent having thus fully ſet forth the founda- 


5 tion of her claim, {hall confider very {ſhortly the de- 
# fences which have been urged by the petitioner, as they 
have been moſtly obviated in what has been already ſtated. 


It is objected, in the fir? place, That the expence laid 


1 out by the reſpondent was neceſſary for the eſtabliſhment 


of her own right, and that therefore ſhe has no claim. 
lt has been already fully ſhown, that the intention of be- 
nefiting the party from whom the indemnification is cra- 


ved, is not in any degree neceſſary in caſes ſimilar to the 


The petitioner, 2dly, inſiſts, That although the reſpon- 


dent has a good claim againſt her brother Andrew, yet ſhe 
has none againſt him; and that the ſecurity of the records 


C would 


Object. 1. 


Anſwer 


Object. 2. 


Anf Wer. 
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would be infringed, if the reſpondent's claim was to be 
bſtened to, as it could not be diſcovered from any regiſter, 

If it be allowed that the reſpondent has a claim againſt 
Andrew, it does not appear how the petitioner can be re- 


lieved from it. The reſpondent laid out her money with 


as little view to benefit Andrew, as to procure an advan- 


tage to the petitioner. The immediate effect of aſcertain- 
ing the diſpoſition in fecurity, was the advantage of 


her brother Robert, and her three fiſters, and their heirs, 


Andrew was at chat time entirely out of the play, and no 
more in the reſpondent's view than the petitioner was ; 


Mr Watſon, therefore, by admitting that the claim is good 


againſt Andrew, admits likewife that it muſt be pood 


: againſt himſelf. 


What the petitioner means by the “ ſecurity of the re- 


.* cords. being unhinged, if this claim ſhould be ſuſtained, 


the reſpondent is at a loſs to underſtand. The records 
provide for the ſecurity of purchaſers, and for the ſecu- 


rity of creditors, when they lend their money; but it was 


upon looking the records, that no claim is good which is 
not there; but he is not certain, that every claim which 


cured his preference, in ſo far as ie debtor had a riglit 


never pretended, that by putting a claim in the records, 
that claim ſhould be made effectual, although ab ante it 
had no foundation. A purchaſer or creditor is certain, 


is recorded will be effectual to the full extent. The peti- 
tioner, by his adjudication, affected the richt which An 
drew had to the tenements in queſtion; but Andrew's 
right was burdened with the reſpondent's claim. Tit 
petitioner's diligence could not extend Andrew's right 
nor could it transfer to Mr Watſon what really did not 
belong to his debtor. Mr-Watſon, by his diligence, {- 


to theſe ſubjects. To pretend that it could have any far- 
ther effect, is evidently without any ſort of e 
| | ere 


Cor: 


Where a right is, by its nature, extinguiſhable, and 
has been extinguiſhed either in whole or in part, it cannot 
ſurely be: pleaded, that, by adjudging ſuch a right, it be- 
comes entire, and that that part of it which has been paid, 
or otherwiſe extinguiſhed, revives, merely by leading a di- 
ligence upon it. Let it be ſuppoſed, that the reſpondent 
had been debtor in an heritable bond to Andrew, and had 
paid one half of the ſum, for which ſhe had Andrew's diſ- 
charge, if Mr Watſon ſhould, as Andrew's creditor after- 
wards, adjudge this bond, he certainly would not expect 
to ſucceed in pleading, that the reſpondent. ſhould be {till 
obliged to pay the whole ſum, becauſe her diſcharge was 
not upon record. In the preſent caſe, the reſpondent's. 
claim is ſtill ſtronger ; for neither Andrew, nor his authors, 
had a right to the ſums contained in the difpoſition in ſe- 
curity, till the expence of making it effectual was paid, 
which was a burden inherent upon their claim, from the 
nature of the thing. 

The petitioner puts the caſe, that an heritable bond had 
been granted to Andrew and his ſiſter, and that Andrew's 
ſhare in it had been purchaſed or adjudged by the peti- 
tioner, and he denies that any expences laid out by the 
reſpondent, in ſupport of this heritable bond would be a 
foundation for an effectual claim againſt him. 

Ihe reſpondent muſt differ in opinion, in this particu- 
lar, from Mir Watſon; and, ſhe -apprehends, that as An- 
drew undoubtedly would have been liable to her claim, 
that the perſon adjudging from him, could claim no more 
than the intereſt which Andrew really had in it. But the 
preſent caſe, your Lordſhlips will obſerve, is more favour- 
able for the reſpondent. Her brother Robert, and her ſiſters,, 
to whom Andrew ſucceeded, were proportionally liable 
to this claim. Andrew could not ſucceed to more than be- 
longed to them; ſo that his right was burdened from the 


very 
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reſpondent. 


judgers within year and day, who claim the benefit of the 


( 12 ) 


very beginning with this claim; whereas, in the caſe put 
by the petitioner, -it is ſuppoſed, that the claim aroſe after 
Andrew's right began, and was eſtabliſhed in his perſon, 
It may likewiſe be obſerved, that Mr Watſon cannot, in 


reality, plead any ignorance with regard to the preſent 


claim, as he was a party in the competition, and knen 


perfectly, that the whole expence had been laid out by tie 


The danger of intreducing new hypothecks, unknown 
in the law, the petitioner apprehends does not apply t 
her claim, as it is founded upon the ſtrongeſt principles of 
law, and the cutting it off would clearly have the mo} 
1niquitous conſequences: And the principle upon which it 
depends has appeared fo juſt to the legiſlature, that where 
it has provided that a new benefit is to ariſe to one perſon 
from the expence of another, it is likewiſe commonly or- 
dered, that the perſon to whom the privilege is given, 
ſhould pay his thare of the expence, as in the caſe of ad- 


firſt adjudication. 

And your Lordfhips know, that, in caſes which occur e- 
very day, to wit, proceſſes for the diviſion of common- 
ties, and proceſſes of ranking and ſale, where one propri- 
etor or creditor brings on the diviſion or ſale entirely upon 
account of the advantage he has to draw from it himſelf; 
yet, 1n ſuch caſes, all who draw any poſterior benefit from 
1uch proceſſes, are obliged to contribute their ſhare of the 
expence, and in ſo far to indemnity the original raiſer of 
them, although he had not the leaſt intention of doing 
them a favour when he laid out that expence. Theſe, and 
many other examples which might be mentioned, ſhow, 
that the principle upon which the reſpondent claims, is not 
new, or unknown in our law, as indeed it is impoſſible 


that it ſhould be, in any law which has ſubſiſted for halt 
a century, 


The 
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The laſt argument uſed by the petitioner, where he ac- 
knowledges, that, if the expences had been laid out by 
the reſpondent after the adjudication, he would have been 
liable; but denies that there can be any claim againſt him 
for what was expended before that ſtep, muſt go upon this 
ſuppoſition, that the reſpondent's claim is worſe, for ha- 
ving been eſtabliſhed againſt the authors of Andrew, and 
againſt Andrew himſelf, who is the petitioner's author, 
which is an aſſertion to which the reſpondent cannot agree. 

If there were any doubt that your Lordſhips would ſu- 
ſtain the reſpondent's claim, ſhe would humbly apprehend, 


that her agent, who has in reality laid out the money, 


and holds the papers for his ſecurity even againſt her, 
would be intitled to a right of hypothec, or retention of the 
writings themſelves ; and that this retention would be 
good againſt Mr Watſon, in the ſame manner as it would 
have been againſt Andrew, or 1s againſt the reſpondent. 

The reſpondent will not trouble your Lordſhips with 2 
recapitulation of what his been ſaid. She has no doubt 
that your Lordſhips will be of opinion, that as the reſpon- 
dent's claim is, in the ſtrongeſt manner, ſupported by e- 
quity, ſo it is likewiſe well-founded in law; and that you 
will adhere to the interlocutor of the Lord Ordinary ; and 
will likewiſe allow the reſpondent the expence of ſupport- 
ing that judgment out of the common fund, which owes: 
ts very exiſtence to her, 


In reſpect whereof, &c. 
JA. FERGUSON Junior. 
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